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J  U  D  G  M  E  N  T 

1) The prosecution story in brief is that- on 24/5/2008 on receipt of information about 

concealment of some stolen railway materials Sri R.K Bezbaruah IPF/CPR with ASI J.C Deori, 

HC/ R.C Borah, CB/C.K Hazarika and CB/S.Choudhury had attended the scrap cum dump 

shop of one Md. Joonmoni Bhuyan at about 2.30 pm for conducting search and on seeing 

the RPF party from a distance the owner Joonmoni fled away. Thereafter, search was 

conducted in the said scrap cum dump shop and the following railway materials were 

recovered- 52 kg BG rail- 32 cut pieces of different length measuring total 19.23 M, 60 lbs 

MG rail- 4 cut pieces of different length measuring total 1.91 M, 50 lbs MG rail- 7 cut pieces 

of different length measuring total 4.03 M, 40 ¼ lbs MG rail-  7 cut pieces of different length 

measuring total 4.34 M, pendrol clip – 50 nos of liner- 30 nos., fish plate- 4 nos., fish bolt- 

50 nos., two way key- 20 nos. and tie bar- 12 cut pieces of length 1.37 M each and those 

were accordingly seized.    

 

2) Thereafter, Prosecution report was submitted U/S 3(a) of Railway Property(Unlawful 

Possession) Act against the accused person namely- Md. Saidul Islam and accordingly, 

summon was issued to the accused person to appear and to face trial. On appearance of the 

accused person copy was furnished to him and after perusal of the case record and on 

hearing both the sides, formal charge was framed against the accused person U/S 3(a) of 

Railway Property (Unlawful Possession) Act, and it was read over and explained to the 

accused person to which he pleaded not guilty and claimed to be tried. 

 

3) The prosecution in their support adduced the evidences of eight witnesses and 

exhibited various documents while the defence side adduced the evidence of only two 

witnesses. On conclusion of the evidence of both the parties, the arguments of both side 

were heard. 

 

POINTS FOR DETERMINATION : 

1. Whether the accused person on 24.05.08 at AJRE Rly. Station area, had 

committed theft of some Rly properties in between SNBR station and AJRE station 

as alleged? 
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2. Whether the RPF/CPK recovered the same from his possession and thereby 

committed the offence u/s-3(a) R.P.U.P. Act as alleged? 

 

DISCUSSIONS, DECISION AND REASONS THEREOF:- 

 

4) Now, for arriving at a just decision, the evidence for both the parties are discussed as 

a whole- 

 

5) PW1, Saji Sabastian stated in his examination in chief that on 24/5/2008 he was 

posted as JE-1 at Jagiroad.  While performing push trolly inspection between Azori and 

Sunarabari stations he noticed that near about 52 nos. of pendrol clip and metallic liner were 

missing from Km 177/42 180/1 and 4 nos. of fish plate from dead end of line no.1 of SNBR 

and 50 nos. of fish bolts from line no.1 and 3 and dead end of SNBR missing. It was also 

notices that, reference pillar of LWR missing, 52 kg rail 13 nos. approx length of 19.5 Rom 

and 60 lbs nos. of 2 metres and 50 lbs 4 nos. of 4 metre Rom and also 6 nos. of tie bar 

missing from Azari station yard fencing. Accordingly memo was sent to IPF/CPK vide 

message no. SS/49/5/08 dated 24/5/08. On 26/5/08 memo was sent by ASI/RPF/CPK for 

field verification to verify the seizure material and verification was done on 27/5/08 and 

material verification was done on 9/6/08. Thereafter, the following articles were kept in 

IPF/CPK office and those were certified as under: 

 

  

1) Cut pieces of 52 kg BG rail 32 pieces of different length after measured by me.  

2) Cut pieces of 60 lbs MG rail 04 pieces of different length. 

3) Cut pieces of 50 lbs MG rail of 07 piece of different length.  

4) Cut pieces of 40 ¼ lbs MG rail 7 pieces of different length. 

5) Pendrol clip(BG): 50 nos. 

6) Metallic liner: 30 nos. 

7) Fish plate (BG): 4 nos. 

8) Fish bolts (BG): 50 nos. 

9) Two way key: 20 nos. 
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10) Tie bar (BG): 6 nos. into 12 pieces 1.32 metres each.  

The materials except two way key and 40 ¼ lbs was missing from Azori Sonabari section 

for which he issued theft memo on 24/5/2008 after examination of the material he 

certified that the materials are exclusively used in the track of Indian Railways for safety 

of traffic. Identification mark „SS‟ was put by him in white paints in some of the 

materials. He put his signature on the label of case properties. He identified the Ext 1 as 

the theft memo issued by him and ext 1(1) as his signature, Ext 2 as the joint verification 

report of the place where the theft took place and Ext 2(1) as his signature. Ext 3 as the 

material examination certificate and Ext 3(1) as his signature. He further admitted that 

he had seen the case properties in the camp court, where one label was tagged with it. 

He identified the Ext 4 as the said label and ext 4(1) as his signature. He identified the 

Material Ext 1 to 32 as the 32 kg BG rail, material ext 33 to 36 as the cut pieces of 60 

pound MG rail, Material ext 37 to 43 as the cut pieces of 50 pound MG rail, material ext 

44 to 50 as the cut pieces of 40 ¼ lbs MG rail, material ext 51 to 100 as pendrol clips, 

material ext 101 to 130 as metallic liner, material ext 131 to 134 as fish plates, material 

ext 135 to 184 as the fish bolts, material ext 185 to 204 as the two way keys, material 

ext 205 to 216 as the tie bars. 

 
6) In his cross examination, PW1 stated that he had examined the materials in the 

CPK/RPF post and the Materials were not brought sealed. He stated that from where the 

materials were brought and by whom he does not know as the RPF had brought it. He stated 

that he came to know about the theft at the noon at about 12-1 pm of 24.5.2008 and then 

had given the memo to the RPF. He identified the Ext 1 as the memo. He stated that then he 

came to the office and gave the memo at about 4pm and the RPF had received it on 25/5/08 

at 9.30 am. He denied the suggestion that he had given a false theft memo and that this is a 

false case and that he is deposing falsely.   

 

7) PW2, Sri Ranjit Bezbaruah stated in his examination that on 24/5/08 he received 

information that one Joonmoni Bhuyan from Morigaon has concealed some stolen railway 

materials in his scrap shop. He received information that the said articles would be disposed 

of by the owner of the shop. On receiving the information he along with ASI J.C Deori, Hd. 
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Constable R.C Bora, Constable. C.K Hazarika and const. S. Choudhury went to the said shop 

for searching the same at about 2.30 pm. At that moment, he had seen the accused from a 

distance and thereby fled away from there.  The search was carried on in the presence of 

the local police and local witnesses of Morigaon. S.I. J.C Borah and staff came from 

Morigaon police station. From the said shop various railway materials such as cut pieces of 

BG 52 kg rail 32 pieces, 60 lbs rail 4 pieces, MG 60 lbs pieces, MG 40 ¼ rail 7 pieces, 

pendrol clips 50 nos., liner 30 nos., fish plates 4 nos., fish bolts 50 nos., two way keys 20 

nos., tie bar 12 cut pieces, etc. They informed the father of the accused person but he did 

not come. He made the seizure list and the label and seized the materials on spot. He has 

himself lodged the complaint. He has registered a case vide no. 1(5)/08 u/s 3(a) of R.P(U.P) 

Act. He has endorsed J.C. Deori to enquire into the case. On 25/5/08 he received a theft 

memo from J.E-1/railway/ Jagiroad. That the recovered materials were stolen from the Azori 

and Sunayabari railway station was informed to them. Ext 4 is the label and ext 4(1) is his 

signature.ext 5 is the search cum seizure list. Ext 5(1) is his signature. Ext 6 is the complaint 

and ext 6(1) is his signature. Ext 6(2) is his endorsement with signature. He has seen the 

case property himself. He knows the accused person. Today he is present. When he went to 

the shop it was open. 

 

8) The PW 2 in his cross examination stated that he had received the information from 

the source as was mentioned by him in the complaint. And that he had also entered it in the 

diary. He stated that he does not remember the entry no and the time of the entry. He 

denied the suggestion that the fact that the source information was received was not 

mentioned in the G.D. Entry and therefore he does not remember the number and the time 

of the entry. He stated that it is not necessary to inform the higher authority before carrying 

out a search by them and they did not obtain a search warrant before carrying out the 

search as the said day was a holiday. He stated that they directly went to the scrap godown 

for carrying out the search, and they did not go to the local police station and when they 

went to the place of occurrence the local police was not there with them. After that he was 

in the place of occurrence but did not go to the local police station. He sent his staff to give 

information to the local police station. He stated that whether he had given a written 

information to the local police or not he does not remember and he does not remember 
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whether the fact that which staff he had sent to inform the local police is mentioned in the 

complaint or not. He further stated that he does not know to whom the staff member had 

informed. He stated that to assist them S.I. Jatin Chandra Bora came along with his staff to 

the place of occurrence. He stated that he does not know the accused prior to the 

making of the search and that they came to know from the people nearby that 

the said person is the accused person and that he fled away on seeing us. On the 

basis of that only he have mentioned in the complaint, seizure list and label and 

deposition that the accused person have fled away. He further stated that he does 

not remember the name of the nearby people who told them about the accused person and 

he has not mentioned in the complaint, seizure list, etc about the fact that he came to know 

that the accused person have fled away from the nearby people. He further stated that as at 

that time no other officer was present therefore ASI J. C. Deori was given the responsibility 

of investigation but he has not mentioned about this in his endorsement. He denied the 

suggestion that it was not lawful to give J.C. Deori the responsibility of investigation. He 

stated that the owner of the scrap godown i.e. the father of the accused was 

informed through phone but still they did not come. He denied the suggestion that 

the particulars in the seizure list have been entered later on and that the particulars in the 

seizure list had not been entered in the place of occurrence. He further stated that they had 

measured the materials on the place of occurrence itself. He denied the suggestion that the 

particulars of the materials were kept empty and they had obtained the signatures of the 

witnesses on it and that the materials had been seized from inside the scrap godown. It was 

further denied that the seized materials were taken out and seized from outside the scrap 

godown, which were buried under the ground and that the seized materials were not sealed 

and that the same were not seized by him and the seizure list is a concocted one. 

 

9) PW-3, C.K. Hazarika in his examination in chief stated that the incident took place 

on 24.5.08 and he was a member of the CPK/RPF and IPF and he had received information 

that there are stolen railway properties in the scarp godown of Joonmoni Bhuyan and IPF 

Bezbarua had taken J.C. Deori, R.C Bora, S. Choudhury and him to raid and search the 

place. He stated that the shop was open, but the accused was not present there as he had 

fled away. He stated that the S.I. of Morigaon police station J.C Bora and local witness 
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Motiur Rahman had accompanied them and they had collectively made the search and 

during the raid and search they had recovered various railway materials such as cut pieces of 

BG rail 32 pieces, pandrol clip 50 piece, liner 20 pieces, tie bar, fish bolt, fish plate. Etc. He 

stated that IPF had seized and labelled the same on the spot itself. The properties were 

taken up to the Chapormukh police station with the help of a motor vehicle. He further 

stated that he had signed in the seizure list and the label and identified the Ext 5 as the 

seizure list and Ext 5(2) as his signature. 

  

10) PW-3 in his cross examination stated that the people in the nearby shop and the 

shopkeepers had informed them that the accused Joonmoni Bhuyan had fled away. He 

stated that he does not know the name of the shopkeepers and that he has not mentioned 

these in his evidence. He stated that the seized materials were vehicle were brought through 

the TATA Spacio vehicle of the office as the property could not be carried by hands from 

Morigaon to Chapormukh.  He stated that the accused might have stolen the said materials 

with the help of a vehicle. He admitted that he had signed in the ext 5(2) with a different 

ink. He further stated that other than Majibur Rahman they searched for no other witnesses. 

He further admitted that the owner of the land is Arfat Begum and she was not present 

there along with them. He denied the suggestion that the Ext 5 was prepared in the office 

and that his statement was taken in the office and that he has deposed falsely.  

 

11) PW-4, Arfat Begum in her examination in chief stated that she has a rented house 

at Morigaon town and on 20/6/2007 the accused Sahidul Islam by entering into an 

agreement with her had taken the house on rent. She stated that the accused had told her 

that he will open a wood shop there, but she did not know what he did in the shop and after 

about 9 months the police informed her that some objectionable articles were recovered 

from her shop. She stated that the shop is at a distance of 1 km from her house and when 

she reached there she saw 5 to 6 railings and those railings were covered by waste. 

 

12) The PW-4 in her cross examination stated that she had signed the ext 5 on 

16/11/2008. She stated that she did not bring the original copy of the agreement in the 

court with her. She denied the suggestion that she had not given her house in rent to Sirajul 

Islam and that Sirajul Islam is not her tenant but Joonmoni Islam.  She stated that she does 
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not know what business is carried on by her tenants. She stated that the khajana of the said 

land has been paid in the name of Saidur Rahman, who is her uncle and had already passed 

away. She stated that she had seen the said railings only after they were taken out from the 

waste. It is not a fact that she did not know whether the said railings were inside or outside 

the garbage as she was not present in the shop on that day. She added that she has not 

stated before the police that when things were recovered the police had called her. She 

stated that the police did not read out the statement given by her to the police hence she 

does not know what was written there. She stated that the agreement for the rented house 

was for three years. She denied that the incident did not take place as she had no idea 

about the incident and that she is deposing falsely before the court today. She denied that 

she is not the owner of the said rented room as she has not produced any document before 

the court.  

 

13) PW-5, Khitish Ch. Das stated in his examination stated that on 7/7/08 the ASI of 

RPF J.C. Deori called him to the Chapormukh police station and there he found the accused 

Sahidul Islam. ASI J.C Deori was interrogating the accused person. He stated that the 

accused person had told him that he did not steal the materials, and two „feriwalas‟ had 

given him the materials as such when he was asked about the documents of the valid 

possession of the said railway property he had replied that he did not have. He identified the 

Ext 6 as the confessional statement and Ext 6(1) as his signature.  

 

14) In his cross examination he stated that for what reason he was called to the RPF 

station was not intimated to him. He stated that he will not be able to recognise the accused 

person as the incident had taken place long back. He stated that he had seen the accused 

person in the court. He denied the suggestion that when he had reached the station the 

accused person was not there and that he had signed the papers on which the statement of 

the accused person were converted into writing. He further stated that he does not know to 

read English therefore he will not be able to say what was written in the confessional 

statement. He stated that at the time of taking the confessional statement except him and 

the RPF staff there was no one else. He denied the suggestion that he had signed on blank 

paper as he was told to do so by the S.I. He stated that he went to the RPF post at about 
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1pm in the noon and he was there for 5 to 10 minutes. He denied that he is deposing falsely 

before the court and that he did not go to the RPF post at 1pm. 

 

15) PW-6, Md.Mazibur Rahman in his examination in chief stated that the incident 

had taken place on 24.5.08.  and on the said day at noon he was waiting in a pan shop after 

that he saw RPF in the shop of Junmoni Borbhuyan and when he went there he saw that 

Junmoni Borbhuyan was not present in the shop there and the RPF brought out certain rail 

properties from inside the shop and after that the RPF made one list and showed them the 

materials and read out the list and then he signed in the list as a witness. He stated that the 

materials included railway line also and after that card label of the said materials was made 

and he had signed there. He stated that in the RPF station the local police were also present. 

He identified the Ext 5 as the search cum seizure list, the Ext 5(3) as his signature, Ext 4 as 

the label of case property and Ext 4(3) as his signature.  

 

16) The PW-6 in his cross examination stated that he had gone to the place of 

occurrence himself, but how the seized materials were carried he does not know. He stated 

that his statement was taken by the RPF later on and whatever was written in the statement 

was written after asking him and that his statement was taken on 2/7/08. He stated that 

when he went to the place of occurrence himself then why it was written in the statement 

that he was called by the RPF he does not know. He stated that when he reached the place 

of occurrence the accused person was not present in the shop. He sated that the name of 

the owner of the scrap dump is Arfa Begum and that sometimes the owner looked after the 

scrap dump, but generally the materials in the scrap dump are not under the control of the 

owner. The owner rented the shop to one Sirajul Islam Borbhuyan. He denied the suggestion 

that the shop was not rented to Sirajul Islam Borbhuyan and that without any knowledge of 

the same he had signed the seizure list, card label and statement.  

 

17) The PW-7, Sri Jatin Ch. Borah in his examination stated that the incident took 

place on 24/5/2008. He was then designated as S.I. of Morigaon police station. On the said 

day in the daytime he went to the Chapormukh RPF Morigaon station as a police personnel 

was needed and the O/C of Morigaon deputed him. As such he along with RPF force 

searched the shop of Janmoni Bhuyan as it was suspected that the said place contained the 
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stolen articles of the railway. He stated that there is a godown at the back of the shop and in 

that godown certain stolen articles of the railway was seized and he had signed in that 

seizure list and in the meantime the owner of the shop and workers had fled away before 

the arrival of the police. He stated that the materials mentioned in Ext- 5 (seizure list) was 

recovered on the said day and after that the card label of the case property was also made 

and he signed in it, and at that time an independent witness Majibur Rahman was also 

present there. He too identified the Ext 5 as the seizure list. Ext 5(4) as his signature and Ext 

4 as the label of case property and Ext 4(4) as his signature.  

 

18) PW-7 in his cross examination stated that the O/C Morigaon deputed him verbally 

and he made a GD entry also, but he does not remember the GD entry number. He stated 

that as the accused did not appear in the shop therefore it was considered that he 

had fled away. He further stated that he did not mention the date in his signature in the 

seizure list. He admitted that according to the seizure list the seized articles were not 

measured by him and he had signed in the seizure list as he was told to do so by the seizing 

officer. He denied the suggestion that he had signed the seizure list, the card label and 

statement on blank paper without any knowledge of the contents of the same.  

 

19) PW-8, Jogen Ch. Deori stated in his examination that the incident took place on 

24/5/08 and on that day he was posted as ASI/RPF/CPK. He stated that on the relevant 

date, on the information of IPF/CPK Sri R.K. Bezbaruah, he along with his staff and local 

police went to the scrap shop of Joonmoni Bhuyan at Morigaon ward no. 7 and on that day 

itself went to search the said place at about 2 pm. He stated that the accused person was 

not present there and on conducting the search they recovered some pieces of rail and after 

that the IPF seized the said materials and took them to the post. After that a case was 

registered and he was given the responsibility for investigating the same. He then went to 

the place of occurrence and made a sketch map of the place. Then a joint verification was 

carried on by him and J/E S. Sebastian of the place where the theft took place and found 

various kinds of railway materials missing. After that he got the seized materials to be 

examined by expert and obtained a certificate from the expert. Then he took the statements 

of all the PWs related to the case. He then seized the documents of the scrap shop of the 

accused. After that he seized the original theft report and gave it in the zimma of the 
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concerned department. He further stated that on finding sufficient evidence against the 

accused Joonmoni Bhuyan he submitted prosecution report against him u/s 3(a) of the 

R.P.(U.P) Act. The prosecution exhibited the Ext 7 as the prosecution report and ext 7(1) as 

his signature. He further stated that during the investigation, the accused had after obtaining 

pre-arrest bail from the Hon‟ble Gauhati High Court appeared before him and then on a 

personal bond of the accused in the presence of independent witness Sri Khotish Ch. Das he 

had let the accused to go on bail. The prosecution exhibited the Ext 6A as the confessional 

statement of the accused, ext 6A(2) as the signature of the accused, ext 6A(3) as his 

signature, exhibit 8 as the sketch map of the scrap damp, ext 8(1) as the place of recovery, 

ext 8(2) as his signature, ext 9 as the sketch map of the place of theft, ext 9(1) as the place 

of theft, ext 9(2) as his signature, ext 3 as the material certificate collected by them, ext 2 as 

the joint spot verification report, ext 2(2) as his signature, ext 10,11,12 are the affidavits, ext 

13 as the seizure cum zimmanama of the theft memo, ext 13(1) as his signature, ext 13 as 

the seizure list of original affidavit, ext 14(1) as his signature, ext 15 as the seizure cum 

zimmanama of one rent agreement and one money receipt giving zimma to Arfa Begum, ext 

15(1) as his signature. 

 

20) The PW-8 stated in his cross examination stated that the JE/railway/Jagiroad on 

24/5/2008 from Kms no. 77/4-79/9 had given a theft memo to IPF/CPK stating that certain 

railway materials have been stolen and on the basis of the said theft memo the IPF carried 

on search on various places. He further stated that there was nobody near the shop of the 

accused and at the said time they did not enter and see into the shop. He stated that the 

theft memo was received by the IPF at 9.30 in the morning of the said day, but he could not 

say whether the IPF carried on any search the next day.  He stated that there might be 

some mistake as to the date of the theft memo. He stated that as the said day was a fourth 

Saturday and that the materials might be disposed of therefore search warrant was not 

obtained from the court and when they went to conduct search, a G.D entry was made but 

he could not see the same in the court record and he had not mentioned about it in his 

report. He further stated that he took the evidence of the PWs after many days of the 

Information and why it was taken after many days has not been mentioned. He admitted 

that he has not specifically mentioned in the sketch map the place of recovery. He further 
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stated that a land agreement of the scrap shop had taken place between Sirajul Islam and 

Arfa Begum and one affidavit had been seized by him from Arfa Begum. He further stated 

that during the investigation no document was found as to show that the said scrap shop 

was taken in rent by the accused person, Joonmoni Bhuyan and on enquiry, he came to 

know from the people nearby and from a vedor of a pan shop that the said shop was used 

by the accused Joonmoni Bhuyan@ Saidul Islam. He denied the suggestion that the nature 

of articles seized in the seizure list was written afterwards and that as he was present at the 

time of preparing the seizure list therefore he was given the responsibility of investigation 

and that the accused has been falsely implicated in this case by giving false information. 

 

21) As has been stated before, the defence side adduced evidence of two DWs. The DW-

1 Suleman Ali in his examination stated that he knows the accused Joonmoni Bhuyan @ 

Saidul Islam and they belong to the same village. He stated that he has appeared before the 

court today in relation to a case of the accused and at the time when the theft occurred, the 

accused was in Guwahati and since last one year, due to some illness he was at home. He 

stated that at the relevant time, he was working with a builder and as far as he knows the 

accused did not have a scrap godown and the scrap godown related to the case does not 

belong to him. 

 

22) DW 1 in his cross examination stated that he could not say, whether there is an 

agreement with the accused person relating to the godown and he does not know anything 

about the incident.  

 

23) DW2, Md. Sahidul Islam stated in his examination that since 2007 he has been 

working as a worker in the Sun Syndicate Builder of Guwahati till 2013 and at the time of the 

alleged incident he was at Guwahati in connection with the said job, and after the alleged 

incident, when he reached home he came to know that a case has been instituted in 

connection with the room taken on rent by his father. He stated that his father left the room 

before the incident had taken place and after that as the RPF came in search for him, he 

obtained a pre-arrest bail from the Gauhati High Court. He further stated that his father had 

been suffering from pancreatic problems and as such he could not perform any work. The 

defence exhibited the Ext A as the medical record and ext B as the medical report.  



13 
 

 

 

24) DW 2 in his cross examination denied the suggestion that at the time of the incident 

he was running the shop of his father. He stated that the RPF had taken his signature on a 

blank paper but he did not take any legal action regarding the same. He denied the 

suggestion that he had fled away as he was connected with this case and he had obtained 

anticipatory bail.  

 

25) I have also heard the argument of the Ld. Defence Counsel.  

 

26) The defence has cited the case law bearing citation: 2011(4) GLT669: Pushpa 

Jamatia v. St. of Tripura: “Wherein, it has been held that the complainant cannot be an 

investigator but can be a witness. Here in the instant case the complainant is not the 

investigator, although he initially went to the place of recovery of the articles and seized the 

same but he deputed ASI/RPF/CPK Jogen Ch. Deori to investigate the case. Thus the 

complainant and the investigating officer are two different persons.”  

 

The defence side has also cited two other case laws 2013 (122) AIC 216 (S.C): 

MadalaVenkataNarsimha Rao v. State of A.P and 2013 (125) AIC 608 (MAD., H.C. 

–M.B.): Thilagarathinam Match Works and ors v. Commissioner of Central Excise 

and Anr.  

 

27) I have also gone through the same, however, the facts of the said cases are different 

from the instant case at hand as such, the same are not considered for detail discussion.  

 

28) The Ld. Counsel for the defence has further argued that on 24.05.2008 the seizure 

was made and the information was received from Sazi Sebastian who was the Junior 

Engineer, but the information was received on 25.05.08.  It is further argued that in the 

cross part of PW 1 he has specifically admitted that the information was received on 

25.05.2008 but it remained unexplained as to how the seizure was conducted on the day 

before i.e. 24.05.2008 when the information was received on the day after. He further stated 

that he could not say from where the seizure was brought. 
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29) The Ld. Counsel for the accused, further, while referring to the evidence of PW 3 

stated that the rolling pieces were seized from the shop of Arafat Begum whose shop was 

hidden under garbage. He also referred to the evidence of the PW 6, who also admitted that 

Arafat Begum had let her shop on rent to Sirajul Islam and not to the accused. Then, PW 7 

also stated that the seized articles were seized from a godown behind the shop of Janmoni 

Borbhuyan. As such there is doubt regarding the place of occurrence. The Ld. Counsel 

further argued that the PW 7 has in his cross examination specifically stated that as the 

accused had fled away leaving his shop door open hence they were under the impression 

that the accused person had absconded as they were guilty, but, mere absconding by the 

accused does not show his guilty mind. In this contest he has relied on a judgment viz 2010 

(1) SC 11. 

 

30) Now, for coming to a just decision of the points set for determination, it is important 

to decide whether the accused had committed theft of any railway property?  

 

31) It is settled that in order to constitute an offence of theft according to the Indian 

Penal Code, the first ingredient is that there must be an intention on the part of the accused 

person to take dishonestly any movable property (in this case railway property) out of the 

possession of the railway without the consent of the railway authority and thereby moves 

that property in order to such taking.   

 

32) Now, from the evidences of the prosecution witnesses it is clear that there has been 

theft of the aforementioned railway properties but there is no such clear evidence so as to 

prove that the properties have been stolen away by the accused person. The prosecution 

evidences are not able to prove any dishonest intention on the part of the accused person to 

steal the properties nor there is any eye witness to prove the fact that the accused took the 

railway properties out of the possession of the railway. There is also no any circumstances 

which could prove the fact that the accused with the intention of stealing took away the 

railway properties out of the possession of the railway. Hence, as to the first point for 

determination the prosecution could not give sufficient evidence to prove the guilt of the 

accused beyond reasonable doubt. As such, the first point of determination is decided in 

negative. 
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33) As to the next point of determination which states whether the accused person is 

proved to have been in possession of any railway property reasonably suspected of having 

been stolen or unlawfully obtained, then, first and foremost, it has to be determined that the 

properties recovered are stolen properties of the railway. This fact has been supported and 

acknowledged by PW1 and other prosecution witnesses. Now, the question is whether the 

accused was found in unlawful possession of the stolen properties.  

 

34) The PW 4 Arafat Begum states that she had given the shop on rent to the father of 

the accused person and the PW-6 stated that he had seen the RPF in the shop of Joonmoni 

Bor Bhuyan, the accused. Moreover the various prosecution witnesses also stated that the 

people nearby stated that the accused fled away from the shop. All these evidences points 

towards the fact that the shop was run by the accused. The evidences of the prosecution 

witnesses as to the recovery of the stolen articles from the possession of the accused person 

supports one another and they are corroborative in nature. This proves that the articles were 

recovered from the shop of the accused person. The Defence witness DW-2 stated that at 

the time of the theft he was at Guwahati in connection with a job but no documentary 

evidence has been adduced to prove the said plea of alibi.  

 

35) The defence evidence as a whole has not been able to rebut the evidences adduced 

by the prosecution. The defence could not account for the possession of the railway 

properties. The recovery and seizure of the stolen articles from the possession of the 

accused person has been sufficiently proved. Hence,  as to the second point of determination 

the prosecution has been able to prove the guilt of the accused beyond reasonable doubt 

making the accused guilty of the offence U/S 3(a) of the Railway Property (Unlawful 

Possession) Act. Thus this point is decided in affirmative.  

 

36) Accordingly, from the discussions done above,The accused Saidul Islam @ Junmoni 

Bhuyan is found guilty of the offence of unlawful possession of the Railway Property 

punishable u/s-3 of the R.P. (UP) Act. 
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Sentence hearing 

37) Heard the accused person on the point of sentencing. He prayed for leniency. The 

accused when being asked as to the quantum of punishment he would be awarded, he 

replied that he is the only earning person of his family and his family is wholly dependent on 

his income. He prays for mercy of the Court.  

 

38) Also heard Ld. Asst. P.P. as well as learned advocate for the accused on the point of 

sentence.  

 

39) I have considered the case of the convict under the germane provision of The 

Probation Of Offenders Act, 1958. As the offences relating to the theft and unlawful 

possession of railway properties have been increasing day by day, I find no reason to release 

the accused person on probation. 

 

40) The accused submitted that he has a whole lot of dependents at his home. Moreover, 

this is his first crime. The prosecution has failed to show any criminal antecedent of the 

accused person. So, I decide to impose fine only upon the accused.  

 

41) The maximum punishment under sec-3(a) of the Railway Property (Unlawful 

Possession) Act, 1966 is- 

(i) for the first offence, with imprisonment for a term which may be extended to 

5 years, or with fine, or with both and in the absence of special and adequate 

reasons to be mentioned in the judgment of the Court, such imprisonment 

shall not be less than 1 year and such fine shall not be less than 1,000/- (One 

thousand) Rupees.  

 

(ii) For the second or a subsequent offence, with imprisonment for a term which 

may be extended to 5 years and also with fine and in the absence of special 

and adequate reasons to be mentioned in the judgment of the Court, such 

imprisonment shall not be less than 2 years and such fine shall not be less 

than 2,000/- (Two thousand) Rupees. 
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     ORDER 

 

42) In the result, it is held that the prosecution has been able to prove the guilt of the 

accused Saidul Islam @ Junmoni Bhuyan beyond reasonable doubt and he is therefore found 

to be guilty of the offence U/S 3(a) of the Railway Property (Unlawful Possession) Act, 1966. 

 

43) Hence, the accused person is hereby convicted and sentenced to pay fine of Rs. 

2000/- (two thousand rupees) in default to undergo S.I. for 15 days.  

 

44) Furnish a free copy of the judgement to the convicted person forthwith. 

 

45) The fine amount, if realised is to be deposited in the State Exchequer through the 

Nazir. 

 

46) The judgment is delivered in the open court, in presence of both the parties. It is 

written on separate sheet, sealed, signed and tagged to the C/R. 

 

    
 (Smt. P. Chakravarty) 

     Special Railway Magistrate,  

    Sonitpur: Tezpur 

 

  

Dictated and corrected by me:- 

 
 
      (Smt. P. Chakravarty) 
Special Railway Magistrate,    
        Sonitpur: Tezpur  
 

 

Dictation taken and transcribed by me: 

Sri Janmoni Deka (-Steno-) 
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A   P   P   E   N   D   I   X: 

 

1.   Witnesses for Prosecution  

PW 1  : Saji Sebastian  

PW 2  : Ranjit Bezbaruah  

PW 3  : C.K. Hazarika  

PW 4  : Arfat Begum  

PW 5  : Khitish Ch. Das  

PW 6  : Md. Mazibur Rahman  

PW 7  : Jatin Ch. Borah  

PW 8  : Jogen Ch. Deori  

 

2. Witnesses for Defence   

DW 1  : Suleman Ali. 

DW 2  : Md. Sahidul Islam.   

 

3. Court Witnesses :  NIL  

 

4. Prosecution Exhibits: 

Ext 1  : Theft memo. 

Ext 1(1)  : Signature of the J.E. Saji Sebastian 

Ext 2   : Joint verification report of the place of occurrence. 

Ext 2(1)  : Signature of the J.E. Saji Sebastian. 

Ext 3   : Material Examination Certificate. 

Ext 3(1)  : Signature of the JE Saji Sebastian. 

Ext 4   : Label. 

Ext 4(1)  : Signature of JE Saji Sebastian. 
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Ext 4(2)  : Signature of R.K. Bezbaruah. 

Ext 4(3)  : Signature of Majibur Rahman. 

Ext 4(4)  : Signature of J.C. Borah 

Ext 5   : Search -cum- Seizure List. 

Ext 5(1)  : Signature of R.K. Bezbaruah. 

Ext 5(2)  : Signature of C.K. Hazarika. 

Ext 5(3)  : Signature of Majibur Rahman. 

Ext 5(4)  : Signature of J.C. Borah. 

Ext 5 (A)  : Statement of Arfa Begum 

Ext 5 A(1)  : Signature of Arfa Begum. 

Ext 6   : Complaint.  

Ext 6(1)  : Signature of R.K. Bezbaruah. 

Ext 6(2)  : Endorsement with signature of R.K. Bezbaruah. 

Ext 6A   : Confessional statement of the accused. 

Ext 6 A(1)  : Signature of Kshitish Ch. Das. 

Ext 6 A(2) : Signature of the accused Saidul Islam. 

Ext 6 A(3)  : Signature of J.C. Deori. 

Ext 7   : Prosecution Report under RP (UP) Act, 1966. 

Ext 7 (1) : Signature of J.C. Deori. 

Ext 8   : Sketch map of scrap damp. 

Ext 8(1)  : Place of recovery 

Ext 8(2)  : Signature of J.C. Deori   

Ext 9   : Sketch map of the place of theft. 
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Ext 9(1)  : Place of theft. 

Ext 9(2)  : Signature of J.C. Deori   

Ext 10,11,12  : Affidavits. 

Ext 13   : Seizure cum zimmanama of the theft memo. 

Ext 13(1)  : Signature of J.C. Deori. 

Ext 14   : Seizure list of original affidavit. 

Ext 14(1)  : Signature of J.C. Deori.  

Ext 15   : Seizure cum zimmanama of one rent agreement 

and one money receipt giving zimma to ArfaBegum. 

Ext 15(1)  : Signature of J.C. Deori   

 

5. Defence Exhibits : NIL 

Ext A   : Medical record of the accused. 

Ext B   : Medical report of the accused. 

 

 

(Smt. P. Chakravarty) 

     Special Railway Magistrate,  

    Sonitpur: Tezpur  

 


